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NATO'S INTERVENTION IN KOSOVO :
IMPLICATIONS FOR INTERNATIONAL LA w•

Kerem BATIR**

Abstract:
In March / 999 NATO targeted air strikes against the Federal Republic
of Yugoslavia. The members of the organization tried to justify their action
on various grounds. But the main reason for the intervention was
humanitarian objectives. The Secretary General of NATO declared that the
action was based on the continuation of humanitarian catastrophe. But the
UN Secretary General stressed on the need for a UNSC resolution for the
intervention to Kosovo. NATO' s intervention in Kosovo is still one of the
hottest topics in international Law. Owing to the absence of an outstanding
UN army, the role of international organizations in humanitarian crisis
gains importance.

A. Introduction
In 1996 and 1997 the first incidents of terrorist activities occurred in
Kosovo. In summer 1997, a spokesman for the " Kosovo Liberation Army
(KLA)" stated ope nly that his organization was responsible for recent
attacks on the Serb authorities. Since the fall of 1997, there had been
indications that a large Yugoslav action in Kosovo was being prepared.
First, there were stories about mobilization of the army. Until then, Serbian
media had always reported that everything in Kosovo was under control.
• The departure point of this study is the author's PhD thesis titled "Humanitarian
Intervention in International Law: European Conflicts" which he successfully
defended at the EC Institute in the year 2004, supervised by Prof. Dr. Asian GUndUz
unti l his timeless loss.
• Dr., Marmara University EC Institute, EU Law Department.
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However, the collapse of the Albanian state system and institutions in 1997
changed the situation dramatically. Albanian army and Interior Ministry
warehouses and depots were looted and arms and munitions were made
available to the KLA. In December 1997, Serbian media suddenly claimed
that (Serbian and Yugoslav) state control was limited to larger towns and to
some fortified police posts at road junctions. The rest of the country, these
reports said, was controlled by a well-armed and well organized Albanian
underground army -- the KLA.
Because of the collapse of the security system and the ensuing
lawlessness in Albania, it was possible, for the first time, to organize
training facilities in northern Albania near the borders with Kosovo. By
1998 the KLA had turned itself into a significant force, challenging the
legitimacy of the democratic mandate of the government and engaging in
direct military operations. On January 21 , 1998, the Macedonian president,
Gligorov, declared that Macedonia expected a war in Kosovo and was
preparing a "corridor" which Kosovars might use to flee to Albania. The
Macedonian Albanians interpreted this as the preparation of ·Macedonian
help for the expulsion of the Kosovars from the ir country.
After the 1997 Serbian Parliamentary elections, a new governing
coalition was formed which included the Radical Party. There were
extremist elements in the government and society that were resistant to
moves towards compromise and had a vested interest in an escalation of
violence to sustain their positions. As the Kosovo Report points out, the
finale came on February 28, 1998, when the Serbs decided to arrest Adem
Jashari, a local strongman in Prekazi, who had joined the KLA. Within a
week, his extended family of 58 people was killed. At this point, village
militias all over Kosovo sprang up to defend their villages. Many of them
were linked to the parallel structures, but they called themselves the KLA.1
This was the beginning of the war.
B. Internal Armed Conflict
In 1998, the clashes between the KLA and the Serb security forces led to
a disproportionate use of force on the part of the Yugoslav authorities which
resulted in a humanitarian e mergency situation and a refugee crisis in the
region.
Starting with the Adem Jashari incident, Serb forces attacked several
villages and killed dozens of women and children. There were also attacks
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against humanitarian aid workers and journalists. On the other side KLA
abuses were concentrated on Serbs and "collaborators". The Yugoslav
government continued to characterize the situation as an internal conflict
that was under their control. The KLA was shown as a terrorist
organization, and the operations in Kosovo were considered as actions
against terrorists.
On March 31, 1998, the Security Council passed Resolution 1160 by a
vote of 14-0, with China abstaining. No member voted against this
resolution, but several, notably Russia and China, expressed their
reservations about the Security Council intervention in what they viewed as
matters "within the domestic jurisdiction of the FRY". This resolution
imposed an arms embargo on FRY and called for autonomy and
2
"meaningful self-administration" for Kosovo. It also included calls upon
the FRY and the Kosovar Albanian leadership to take steps toward a
political solution. The Council also warned that the failure to make
constructive progress towards the peaceful resolution of the situation in
Kosovo would lead to the consideration of additional measures.
Resolution 1160 also states that Security Council review the situation on
the basis of the reports of the Secretary General, which will take into
account the assessments of, inter alia, the OSCE and the EU. The Secretary
3
General prepared his report on April 30, 1998. In assessing the situation in
Kosovo, the Secretary General mentions the absence of progress in
negotiations between the parties concerned.
Facing a rapidly expanding KLA presence, the Yugoslav army entered
Kosovo with massive reinforcements and started a large-scale operation
coordinated with police and paramilitary units. As Independent International
Commission declares, this campaign was aimed not only at stopping the
spread of KLA activities, but "intended to achieve this by directly targeting
4
the Albanian majority civilian population in rural areas." Extra-judicial
executions, excessive use of force, and disappearances were becoming the
routine of everyday life. By the end of May 1998, 300 people were
estimated to have been killed since the start of the Serbian operation in
February.
Summer 1998 was the period of refugee flow towards Montenegro,
Albania and Macedonia. The UNHCR figures show that there were 230,000
5
internally displaced people and 60,000 refugees outside of Kosovo. On
September 23, 1998, the Security Council passed Resolution 1199 by
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fourteen votes, with China abstaining. This resolution affirmed that the
deterioration of the situation in Kosovo constituted a threat to peace and
security in the region. 6 The Council declared that they were acting under
Chapter VII of the UN Charter and demanded a ceasefire and the
withdrawal of Yugoslav security units used for civilian repression. As
Wheeler notes, although the Security Council was acting under Chapter VII,
and hence the resolution is legally binding, members reaffirmed their
previous commitment to the sovereignty and territorial integrity of
Yugoslavia, making c lear that the solution to the Kosovo problem had to be
found within the context of greater autonomy within the Yugoslav state. 7
The United Kingdom and the United States wanted a stronger resolution
than 1199, but it was clear from informal consultations that Russia and
China would veto anything that legitimated the use of force against the
FRY. Just three days after the adoption of Resolution 1199, Yugoslav forces
moved to the village of Obri e Eperme, and killed at least 18 women,
children, and elderly people.

C. NATO and Military Action against Yugoslavia
1. NATO's Threat to Use Force
On September 24, 1998, NATO first decided to have recourse to a threat
to use force in order to find a solution to the Kosovo conflict. This threat
consisted of a limited air operation and a phased air campaign in Kosovo. 8
On October 3, Kofi Annan presented a report that concluded that he was
"outraged by reports of mass killings of civilians in Kosovo". 9 The next day
the Security Council met informally to discuss the Secretary General's
report. The British representative, who was the president of the Security
Council at that time, took the lead in proposing a draft resolution
specifically authorizing 'all necessary means' to end the massacres in
Kosovo. However, Russian representative warned that they would veto any
such resolution.
Given Russian and Chinese opposition to a new resolution specifically
authorizing NATO to use force against the FRY, the Alliance was forced to
justify its threat in terms of existing Security Council resolutions. All
members of NATO agreed that there was a moral and political imperative to
act but they could not unanimously find a legal ground for military action
against Serbia. US officials based their arguments on existing UN
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Resolutions. They argued that the Serbian forces were in obvious violation
of the resolutions' requirements and the resolution being based on Chapter
VII of the Charter and thus this situation provided ground for NATO's
action. 10 The US government asserted that the UN' s affirmation of a threat
to peace and security in the region and concern for the humanitarian
11
situation provided sufficient justification for intervention. Apart from this
justification, UK Foreign and Commonwealth office issued a note to NATO
allies and argued that Security Council authorisation to use force for
humanitarian purposes was widely accepted after the Bosnia and Somalia
cases. The note argues that a UN Security Council Resolution would give a
clear legal base for NATO action but force can also be justified on the
grounds of overwhelming humanitarian necessity without the Security
Council Resolution. The criteria for unauthorised intervention were listed as
below:
However, as Guicherd notes, Belgium, France, Germany, Greece, Italy
and Spain had political and legal misgivings reflecting the unfinished state
12
of international law concerning humanitarian ·intervention. Moreover, the
German Foreign Minister of the time declared himself unsatisfied with the
US and British arguments. On October 13, 1998, following a deterioration
of the situation, the North Atlantic Council authorized Activation Orders for
air strikes. Although Russia explicitly declared its opposition to the use of
force to back up UN Resolution 1199, the use of air bombardments against
the FRY for this purpose was officially approved by NATO, and a deadline
was issued for Serbia to comply. The deadline was repeatedly postponed in
the succeeding days.
On October 14, unex~ectedly , the so-called Milosevic-Holbrooke
agreement was announced. 1 After a period of intense negotiations the US
Special Envoy Richard Holbrooke, representing the Contact Group, and the
Serbian President Milosevic reached an agreement, based on the demands
declared in Resolution 1199 and under the threat to use force by NATO.
The key points of the agreement addressed the issues of the forces'
reduction and deployment of monitors. All those who had fled their homes
in Kosovo and become refugees were to be allowed to return. Serbian forces
in Kosovo, including both the army units and special forces, were to be
scaled back to their pre-1999 levels. Milosevic agreed with negotiators to
pull back security forces, allow access to aid workers and accept the OSCE
Kosovo Verification Mission (KVM). This monitoring effort would be
complemented by NATO over-flights. On October 15, 1998, NATO and the
FRY signed an agreement providing for the establishment of an air
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verification mission over Kosovo. 14 The establishment of two missions was
approved by the Security Council Resolution 1203. 15 Russia and China
abstained on the ground that the resolution left some room for the use of
force.
For the following two months the Milosevic-Holbrooke agreement
appeared to be successful on all these provisions, despite a number of
violations of the cease-fire. Meanwhile, the American and· European
diplomats showed their efforts to promote a Kosovo settlement, although
still without including the KLA in the process. Despite these steps, the
situation in Kosovo flared up again in the last week of December and in the
first half of January 1999, following a number of provocations on both sides
and the use of excessive and disproportionate force by the Serbian Army
and Special Police. Some of these incidents were defused through the
mediation efforts of the OSCE verifiers but in mid-January, nonetheless, the
situation deteriorated further after the intensification of the Serbian
offensive against Kosovar Albanians. From aerial monitoring over the
region, NATO ·was aware of violations of the cease-fire agreement during
this period.
In February 1999, Contact Group members organized peace negotiations
between the parties to the conflict. Both sides met in Rambouillet, France,
on February 6, 1999. Kosovar Albanians were represented by both KLA and
LDK. The core of the plan was a disarming of the KLA and the withdrawal
of Serb forces with the supervision from an "enabling force" of NATO
troops: 6 The plan provided for a restoration of Kosovo's autonomy and its
independent institutions, but left the issue of future status for
reconsideration after a three-year period. This proposal was signed neither
by the Serbian government nor the representatives of Kosovar Albanians.
After this failure, a second round of talks was conducted in Paris during
March 1999. On March 18 while the Kosovar Albanian delegation signed
the proposal then on the table, the Serbian delegate refused to sign the
document. Moreover, as 30000 more Yugoslav troops were sent to Kosovo
along with tanks and other units, the OSCE-KVM was pulled out on March
20. NATO issued another ultimatum demanding Serbia's signature, but the
Serbian parliament confirmed the rejection of the Rambouillet proposals.
On March 24, 1999 the NATO forces began their aerial campaign.
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2. Operation Allied Force
On March 24, at 8 pm local time, NATO aircraft started bombing against
Serbian targets. Javier Solana, the Secretary General of NATO, declared
that the objective of the operation was "to halt the violence and to stop
further humanitarian catastrophe." 17 The operation was overwhelmingly in
the air. Allied pilots flew 37,225 sorties, of which over 14,006 were strike
missions. As the campaign progressed, it grew in intensity. By the time the
air campaign was suspended on June 10, Operation Allied Force had 912
aircraft and 35 ships. The United States alone deployed a total of 31,600
military personnel dedicated to the rnission.18 This number was just one
third of a total figure at the beginning of the operation. According to
Roberts, the reason why NATO used only air force could be explained in
two ways. First, NATO members were not willing to risk lives of their
soldiers in this operation. The second reason was the Bosnian case. In 1995,
the NATO bombing campaign contributed to Serb acceptance of ceasefire.19 The Independent International Commission shared the same view and
noted that the underlying NATO assumption was that a relatively short
bombing campaign would persuade Milosevic to come back to sign the
Rambouillet agreement. 20
UN Secretary General Kofi Annan issued a written statement on the
second day of the NATO campaign, expressing "deep regret that ... the
Yugoslav authorities have persisted in their rejection of a political
statement, which would have halted the bloodshed in Kosovo and secured
an equitable peace for the population there". 21 The Secretary General's
conclusion was carefully weighed. He said that it was indeed tragic that
democracy had failed, but there were times when the use of force might be
legitimate in the pursuit of peace.
On March 26, 1999, just two days after the beginning of the operation,
Russia drafted a resolution which called for "an immediate cessation of the
use of force against the Federal Republic of Yugoslavia.'.n This draft
resolution was supported by two non-members of the Security Council:
India and Belarus. Only three states voted in favour (Russia, China and
Namibia) of this draft resolution, and 12 states voted against. During the
Security Council meeting the Slovenian Representative stressed the point
that the Security Council does not have a monopoly on decision-making
regarding the use of force. It has "the primary, but not exclusive,
responsibility for maintaining international peace and security.'m
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Within weeks of the start of the operation, thousands of Kosovar
Albanians were killed; over half a million were driven from their homes to
become refugees in neighbouring countries, and half a million were
internally displaced.24 Serb police, military and paramilitary forces took part
in committing such murders. This happened in the absence of ground
operation to be synchronized with the air bombing. Aerial attacks did not
stop the slaughter by Serbian forces. But as Roberts notes, NATO members
believed that without the air operation, the ethnic cleansing would have
proceeded with such speed and brutality. 25
On June 3, 1999, Milosevic formally accepted joint EU-Russian peace
terms presented to him on June 2. On June 10, 1999, after seventy-seven
days of air bombing, NATO Secretary General announced that he had
instructed General Wesley Clark, Supreme Allied Commander Europe,
temporarily to suspend NATO's air operations against Yugoslavia. This
decision was taken after consultations with the North Atlantic Council and
conftrmation from General Clark that the full withdrawal of Serbian forces
from Kosovo had begun. 26 This withdrawal was carried out according to
Military-Technical agreement signed between NATO and the FRY. 27
Human Rights Watch reported that about five hundred civilians died m
ninety separate incidents as a result of NATO bombing in Yugoslavia. 28
On June, 10 1999, on the same day as the NATO's announcement, UN
Security Council adopted Resolution 1244. The Resolution ordered "the
deployment in Kosovo, under United Nations auspices, of international and
military presences". 29 The language of the Resolution contains no criticism,
not even implicitly, of the NATO use of force but as Cassese notes, it
contains a reservation in the first paragraph that the Security Council has
"the primary responsibility for the maintenance of international peace and
security." 30

D. The Kosovo Intervention before the International Court of
Justice
On April 29, 1999, the FRY instituted proceedings in the International
Court of Justice against ten NATO member countries. These were Belgium,
Canada, France, Germany, Italy, the Netherlands, Portugal, Spain, the
United Kingdom, and the United States. These countries were accused of
violating the ban on the use of force by taking part in the bombing of
Yugoslav territory together with other member states of NAT0. 31 In its
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applications, the FRY pointed out that the above mentioned states had
committed
"acts ... by which [they] have violated [their] international
obligation[s] banning the use of force against another State, not to
intervene in the internal affairs of [that State]" and "not to violate [its]
sovereignty"; "[their] obligation[s] to protect the civilian population
and civilian objects in wartime [and] to protect the environment";
"[their] obligation[ s1 relating to free navigation on international
rivers"; "[theirl obligat!on[s] regarding fundamental human rights and
freedoms"; and "[their] obligation[s] not to use prohibited weapons
[and] not to deliberately inflict conditions of life calculated to cause
32
the physical destruction of a national group" .

The FRY requested the Court to adjudge and declare that NATO
members were responsible for the violation of the international obligations
quoted in the previous paragraph and that they were obliged to provide
compensation for the damage made.
On the same day, the FRY submitted a request for the indication of
provisional measures and asked the Court to order the respondents to cease
their acts immediately and refrain from any further threat or use of force
against Yugoslavia. Most of the respondent states stated that in that stage
they did not want to go into the merits of the case. However, Belgium did
go into the law on the use of force and argued that the armed intervention
was based on Security Council Resolutions. As Gray points out, this is
33
another instance of the argument of implied authorization. In order to
support its argument, Belgium showed the rejection of the Russian draft
resolution as evidence. The Security Council had decided that there was a
humanitarian catastrophe and the situation was a threat to peace. And the
same Security Council rejected a draft resolution condemning the NATO
action. Belgium came to a conclusion that by doing so the Security Council
confmned that the action was legal.
Belgium went further and stated that there was an obligation to intervene
to prevent the humanitarian catastrophe which was occurring and which was
established by the Security Council resolutions in order to protect essential
human rights. Belgium acknowledged that NATO had never questioned the
political independence and the territorial integrity of Yugoslavia. So NATO
operations could not be counted as actions directed against territorial
integrity or political independence of a state and operation is in conformity
with Article 2(4) of the UN Charter. Certain historical episodes are invoked
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as precedents: the intervention of India in East Pakistan (Bangladesh), the
intervention of Tanzania in Uganda, and the intervention of West African
States (ECOW AS) in Liberia.
Hearings on provisional measures were held on May I 0-12, 1999. The
Court, with different majorities, handed down its decision on the requested
interim measures in each of these ten cases on June 2, 1999. In the cases of
Spain and the United States the Court concluded that it manifestly lacked
jurisdiction, rejected the request for the indication of provisional measures
and removed the cases from the list. 34
In other eight cases, the Court found that it lacked prima facie
jurisdiction, which was a prerequisite for the issue of provisional measures.
A fuller consideration of jurisdiction would take place later. However, as
Bruha notes, it stated that this finding in no way prejudged the question of
the jurisdiction of the Court to deal with the merits of the remaining eight
cases and left the rights of the claimant and the respondent States to submit
arguments unaffected. 35
Five years after these decisions, the proceedings are still in the stage of
preliminary objections. The respective counter memorials of the eight
NATO member states, which remained in the proceedings, were filed with
the Court on July 5, 2000. The respondent States challenge the Court's
jurisdiction and the admissibility of the FRY's applications. Due to these
preliminary objections, the proceedings on the merits are suspended
according to Article 79/5 of the Rules of Court. Upon the request of the
newly elected Yugoslav Government, the titne limit for the filing of written
statements on these preliminary objections had extended ftrst by one year to
April 5, 2002, then to April 7, 2003. 36 In each of the cases, a written
statement by Serbia and Montenegro was filed on December 20, 2002,
within the time limit as extended by the Court. Public hearings on the
preliminary objections were held on April 19-23, 2004. Press release dated
from May 3, 2004 declares that now the Court is ready to begin its
deliberation. 37
The Court's judgement has a vital importance. But it seems that the
Court is far from the judgement. The cases are still in preliminary objections
phase and it takes five years to hold oral pleadings on preliminary
objections. For the purposes of this article, preliminary objections will not
be analysed here in detail. But as Bruha notes, the decisions of June 2, 1999
showed that the majority of judges did not want to be competent to impose
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interim measures in the cases; the Court did not want to intervene in the
political resolution of the conflict. 38
E. Analysing the Kosovo Intervention: Legality v. Legitimacy
The use of force is prohibited under Article 2(4) of the UN Charter. The
central idea of Article 2(4) is that States should stay out of each other's
way. Sovereign separateness is the essence of the Charter's rule; "each
nation must keep its hands off every other nation when it comes to the use
or threat of force". 39
The UN Charter also provides exceptions to the prohibition of the use
of force. These are: self-defence and authorization by the UN Security
Council. If the Security Council determines that massive violations of
human rights occurring within a country constitute a threat to peace, and
then calls for or authorizes an enforcement action to put an end to these
violations, a humanitarian intervention by military means is permissible.
Simma argues that in the absence of such authorization, military coercion
employed to have the target state return to a respect for human rights
constitutes a breach of Article 2(4) of the Charter. Further, as long as
"humanitarian crisis do not transcend borders, and lead to armed attacks
against other states, recourse to Article 51 is not available".40
Apart from these two exceptions, humanitarian intervention, which can
be defined as "the threat or use of armed force by a state, or an international
organization, with the object of protecting human rights'"' 1, is debated
among scholars.
International lawyers divided into three main camps on the legality of
NATO's action. The first group believes that the intervention is illegal. The
second group note that although they believe the intervention is legitimate
there is only a thin red line separating NATO's action from international
legality.'"'2 The third group holds that the intervention is legal.
1. NATO's Intervention is Illegal
Ian Brownlie believes that humanitarian intervention has no place in
both the UN Charter and the customary international law. As for the Kosovo
case, he notes that the removal of Yugoslav government was among the
intentions of the US and the UK, so it is impossible to reconcile such
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purposes with humanitarian intervention. The humanitarian purpose of the
action was shadowed with the disproportionate amount of violence involved
in the use of heavy ordnance and weapons. 43
Wheeler argues that NATO acted preventatively and it was right to do
so, but it employed wrong means. According to him, the alliance should
have demonstrated its commitment to defending human rights by building
up an invasion force so that, if diplomacy failed, it could have conducted a
successful rescue mission. The humanitarian motives behind NATO's
action have to be located in the context of the overriding constraint that the
operation be 'casualty free' .44
Gowlland-Debbas notes that the Security Council resolutions authorizing
the use of military force have a dual function; they serve to delegate the
Council's powers and competences, and they preclude wrongfulness. The
acts of the FRY constituted gross violations of a whole range of human
rights but resort to unilateral action in the absence of express Council
authorization, remains an act of seizure of Council powers and a resort to
force which is prohibited under international law. She mentions that "even
the recent evolution of international law has shown that it is not paradoxical
to continue to insist on the inadmissibility of intervention". 45
Franck argues that NATO did not seriously attempt to justify the war in
international legal terms; they clearly did not want their actions to legitimate
a reversion to the pre-Charter era when states or regional organizations
could claim a right to use force. He mentions that "every nation has an
interest in NATO's actions' being classified as the exception, not the
rule."46
As Chinkin notes, the military action was not that of a single state, but of
a collective self defence organization that has worked closely alongside the
United Nations in Bosnia. 47 The Security Council, in afore-mentioned
resolutions, has affirmed the actions of different European organizations
with respect to Kosovo, the OSCE, the contact group, the European Union
and NATO. But she also mentions that the doctrine of humanitarian
intervention remains controversial; even if it is accepted as a right under
international law, it is not clear that the NATO action satisfied the criteria
for humanitarian intervention. She notes that she does not consider that the
accumulative effect is to grant legality and conclude that there must be
considerable doubt as to whether the basis for military intervention in the
FRY was sufficient. 48
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2. NATO's Intervention is Illegal but Legitimate
Sirnma believes that NATO' s action against the FRY in Kosovo is illegal
due to lack of a Security Council resolution, the Alliance made every effort
to get as close to legality as possible by following the driving force of the
existing Council resolutions and "characterising its action as an urgent
measure to avert greater humanitarian catastrophes in Kosovo, taken in a
state of humanitarian necessity". 49 As noted above, Simma thinks that only a
thin red line separates NATO's action on Kosovo from international
legality.
Charney notes that he shares the view that the intervention was morally
just in the light of subsequent developments, however, if this action stands
for the right of foreign states to intervene in the absence of proof that
widespread grave violations of international human rights are being
committed, it leaves the door open for hegemonic states to use force for
purposes clearly incompatible with international law. 50
The Independent International Commission's debate on the legality of
the NATO campaign ended inconclusively with the approval of the
difficulty of reconciling what was done to protect the people of Kosovo with
the prohibition on recourse to non-defensive force that has not been
authorized by the Security Council. The Commission takes the view that the
pattern of Serb oppression in Kosovo, the experience of ethnic cleansing a
few years earlier in Bosnia, and the absence of any action in Rwanda
combine to create a strong, moral and political duty on the part of the
international community to act more effectively. The Commission
concluded that the intervention in Kosovo was "illegal, but legitimate". 51
Other authors such as Pellet and Wedgwood, agree with Simma that
NATO's action falls outside the scope of the UN Charter and is illegal
under international law. However, they believe that Resolution 1244
dramatically changed the picture. The resolution did not formally declare
that NATO's intervention was lawful but clearly endorses the consequences
of this intervention. For them, there were doubts as to the legality of
NATO's action before June 10, 1999; nevertheless, the arguments in favour
52
of its lawfulness become credible in light of Resolution 1244. According
to Wedgwood, the Kosovo intervention presents "a curious picture of
Council authorization before and after, while dodging the NATO bullet".53
However, De Wet does not share this view. She argues that the
authorization granted in Resolution 1244 only has prospective effect and
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cannot be interpreted as a retroactive, ex post facto legitimization of the
NATO air campaign. 54
Henkin believes that unilateral intervention by military force by a state
or group of states is unlawful unless authorized by the Security Council.
However, a decision to authorize intervention in advance can be liberated
from the veto, the likely lesson of Kosovo is that states confident that the
Security Council will acquiesce in their decision to intervene, will shift the
burden of the veto: instead of seeking authorization in advance by resolution
subject to veto, states will act and challenge the Council to terminate the
action. 55

3. NATO's Intervention to Kosovo is Legal
This view is championed by Christopher Greenwood. He argues that
since 1945 state practice has attached a growing importance to the
preservation of human rights. Where the threat to human rights has been of
an extreme character, States have been prepared to assert a right of
humanitarian intervention as a matter of last resort. He gives the examples
of Liberia and Northern Iraq and argues that very few States challenged the
assertion of a right of humanitarian intervention in those cases. He believes
that modern customary international law does not exclude all possibility of
military intervention on humanitarian grounds by States or by organizations
like NATO. In Kosovo case, the resort to force by NATO "was consistent
with international law and was based upon a right of humanitarian
intervention which is applicable in a case where there is an extreme and
immediate threat of humanitarian disaster. " 56
After analysing the cases occurred in the 1990s, Antonio Cassese admits
that under certain strict conditions resort to armed force may become
justified, even absent any authorization by the Security Council. According
to him, resort to force by NATO countries remains unlawful as it is contrary
to the UN Charter, however, this particular instance of breach of
international law may gradually lead to the crystallization of a general rule
of international law authorizing armed countermeasures to crimes against
humanity and constituting a threat to peace. This would constitute an
exception to the UN Charter system based on the Security Council
authorization. He believes that in the light of the NATO intervention in
Kosovo, a new customary rule might be in the process offormation. 57
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Michael Reisman analyses the subject from a different point of view. He
says "it is the installation in international law of the code of human rights
that has created antinomies of the Kosovo action, for international law now
sets as an imperative objective a peremptory standard by which the
behaviour of governments to be tested and, where necessary, restrained and
sanctioned. " 58
Conclusion
To summarise the arguments discussed above, when assessing the
legality of humanitarian intervention both certain and uncertain points may
be found. The first and the clearest point is that the doctrine of humanitarian
intervention is not present in the UN Charter system. If the legality is
defined as lawfulness by virtue of conformity to a legal statute, then
NATO's intervention in Kosovo is illegal because it is not in conformity
with the UN Charter. The second clear point is that since the adoption of the
UN Charter, state practice has attached a growing importance to the
preservation of human rights. What is not clear, however, is whether this
practice of protecting human rights by the military intervention of a foreign
state has reached to a level which creates customary international law. In the
light of the Liberia, Northern Iraq, and Kosovo cases some international
lawyers say "yes".
On the other hand, customary international law is composed of two
elements: state practice and opinio juris. The examples of state practice are
limited to a few cases. More controversially, there is no clear evidence that
the opinio juris is shifted towards accepting the doctrine. The Russian draft
resolution of March 1999 and supporting views of two members of the
Security Council, and two other countries are shown as examples of non
acceptance of the doctrine. So the answers to the questions of how many
practices are required, or how many countries needed to prove that opinio
juris is shifted could not be found in legal texts. . In addition to this, the
World Court is far from the decision on the Kosovo case. The judgment will
answer these questions by assessing whether the doctrine of humanitarian
intervention became customary international law or not. But it seems that
the decision will not be given in a short period of time.
Legitimacy, however, is different from legality. Legitimacy has moral,
political and legal aspects. An authorized action can be seen as both legal
and legitimate. Sometimes, the actions can be legitimate without being
legal. Humanitarianism can be one strong legitimating reason for the use of
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force. Whilst humanitarian intervention breaks the law, this is morally
justified in exceptional cases. In Kosovo, the Security Council was inactive
due to threat of veto from Russia and China. There was an imminent risk of
a humanitarian catastrophe and this situation was documented by the report
of the UN Secretary General. Supporters of the intervention believe that the
humanitarian situation constitutes a ground that can justify an exception to a
rule. In addition to these two, the Security Council previously declared the
situation in Kosovo constituted a threat to peace and security in the region.
These are the justifying motives of the NATO action.
NATO did not try to get an authorization from the Security Council.
Trying to get a resolution would have shown proper respect fot the United
Nations. So, as Chesterman notes, NATO's action demonstrated the effect
of reducing Security Council authorization to a purely formal level: rather
than operating as a source of legal authority, it was seen as one policy
justification among others. 59 On the other hand, voting in the Security
Council was not requested due to the rejection of a resolution authorizing
the use of force would have made its illegality too apparent, and would have
jeopardized its legitimacy.
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